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SUBJECT: BUNDESRAT DISAPPROVES GOVERNMENT BILL ON 
CODETERMINATION. 

REF: BONN 01320, 04004, 04326 

1. SUMMARY. THE GOVERNMENT-PROPOSED BILL ON CODETERMI- 
NATION PROMISES TO BE A HOTLY CONTESTED ISSUE DURING THE 
NEXT SEVERAL MONTHS. IT HAS NOT ONLY PROVOKED STRONG 
OPPOSITION BY TRADE UNIONS, EMPLOYERS' ORGANIZATIONS, THE 
CDU/CSU AND INFLUENTIAL QUARTERS WITHIN THE SPD, IT IS 
ALSO MEETING WITH MAJOR DIFFICULTIES IN THE BUNDESRAT. 

THE ERG'S UPPER HOUSE HAS DISAPPROVED THE PROPOSED BILL 
BECAUSE OF "SERIOUS DEEICIENCIES ". AT THE SAME TIME 

THE BUNDESRAT MAJORITY ALSO DECLARED THAT THE BILL RE- 
QUIRES BUNDESRAT CONSENT IN THE FINAL READING, THUS 
CREATING THE DANGER OE A CONELICT BETWEEN 
THE BUNDESRAT AND THE EEDERAL GOVERNMENT WHICH DENIES 
THAT CONSENT OF THE BILL BY THE BUNDESRAT IS REQUIRED. 

END SUMMARY. 

2. THE BUNDESRAT ON APRIL 5 ADOPTED A RESOLUTION WARNING 
THE EEDERAL GOVERNMENT NOT TO INTRODUCE THE BILL INTO THE 
BUNDESTAG BECAUSE OE CERTAIN "SERIOUS DEFICIENCIES " WHICH 
WOULD MAKE IT IMPOSSIBLE EOR THE BUNDESRAT TO APPROVE 
THE BILL IN THE PROPOSED VERSION. THE VOTE WAS 21 TO 20 
WITH THE CDU/CSU CONTROLLED STATES ALIGNED AGAINST THE 
STATES LED BY THE SPD OR A SPD/EDP COALITION. EURTHER- 
MORE THE BUNDESRAT EMPHASIZED THAT THE BILL REQUIRES H 
EINAL CONSENT BY THE BUNDESRAT. (BILLS REQUIRING BUN- 
DESRAT CONSENT CANNOT BE IMPLEMENTED IE REJECTED BY E 
BUNDESRAT). SOME SPD/FDP STATES ALSO HOLD THE VIEW THAT 
THE CODETERMINATION BILL REQUIRES BUNDESRAT CONSENT. 

3. THE RESOLUTION POINTED OUT THAT THE PROPOSED BILL 
EAILS TO MEET A NUMBER OE ESSENTIAL PRINCIPLES AND HAS 
THE EOLLOWING SPECIEIC DEEICIENCIES: 

A) OPPONENTS OE INDIRECT ELECTIONS OF LABOR REPRESEN- 
TATIVES, NOTING THAT THE PRINCIPLE OE DIRECT ELECTIONS 
AS PROVIDED EOR UNDER THE INDUSTRIAL RELATIONS ACT 
(BETRIEBSVEREASSUNGSGESETZ) HAS STOOD THE TEST IN 
LIMITED OEEICIAL USE 
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PRACTICE EOR 20 YEARS, EOUND THAT THE PROPOSED PROCEDURE 
FOR THE ELECTION OF LABOR REPRESENTATIVES TO THE BOARD 
OE SUPERVISORS VIOLATES THE PRINCIPLE OE SELE-DETERMI- 
NATION FOR WORKERS. THE USE OF ELECTORS WILL MAKE IT 
IMPOSSIBLE EOR THE WORKERS TO INDEPENDENTLY 
CHOOSE THEIR REPRESENTATIVES ON THE BOARD OE SUPER- 
VISORS. 

B) PROTECTION OE THE REPRESENTATION RIGHTS OF MINORITY 
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UNION ORGANIZATIONS IS INADEQUATE. SINCE THE LABOR 
REPRESENTATIVES ON THE BOARDS OF SUPERVISORS ARE CHOSEN 
INDIRECTLY BY ELECTORS, THE POSSIBILITY OF ELECTION OF 
REPRESENTATIVES FROM THE SMALLER UNIONS SUCH AS THE 
GERMAN SALARIED EMPLOYEES UNION AND THE AFFILIATES OF 
THE CHRISTIAN TRADE UNIONS IS ALL BUT ELIMINATED. 
THEREFORE GENUINE PROTECTION FOR MINORITY RIGHTS COULD 
BE GUARANTEED ONLY UNDER DIRECT ELECTIONS USING THE 
PRINCIPLE OF PROPORTIONAL REPRESENTATION. 

C) THE BILL DOES NOT GIVE THE WORKERS A RIGHT TO SELECT 
THE LABOR REPRESENTATIVES FROM THE OUTSIDE, I.E. REPRE- 
SENTATIVES FROM THE UNION HEADQUARTERS. THE EXCLUSIVE 
RIGHT OF THE TRADE UNIONS TO NOMINATE THEIR OWN RE- 
PRESENTATIVES PRACTICALLY MEANS SELECTION BY THE 
UNION HEADQUARTERS. THE BUNDESRAT HOLDS THE VIEW THAT 
WORKERS MUST BE ALLOWED TO NOMINATE UNION REPRESENTA- 
TIVES WHO SERVE AS LABOR MEMBERS ON THE BOARD OF 
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SUPERVISORS. 

D) THE BILL DOES NOT PROVIDE EOR GENUINE REPRESENTA- 
TION OE MANAGERIAL EMPLOYEES (LEITENDE ANGESTELLTE) ON 
THE BOARD OE SUPERVISORS. MOREOVER, THE EEDERAL LABOR 
COURT DECISION OE MARCH 5, 1974, ON THE DEEINITION OE 
MANAGERIAL EMPLOYEES HAS PUT ESSENTIAL ELEMENTS OE THE 
BILL REGARDING LEITENDE ANGESTELLTE INTO QUESTION. 

E) THE PROPOSED REGULATIONS TO SETTLE TIE VOTES ARE 
INAPPLICABLE AND IMPRACTICABLE. THEY LEAD TO A PET, AY 
ON MAJOR DECISIONS, PARALYZE AND ENDANGER THE EUNCTION- 
ING OF THE ENTERPRISE, THE COMPETITIVE POSITION AND SUB- 
SEQUENTLY JOBS. THE RIGHT OE UNIONS AND EMPLOYERS TO 
ENGAGE IN FREE COLLECTIVE BARGAINING AS GUARANTEED 
UNDER THE CONSTITUTION, OCCUPATIONAL EREEDOM AND THE 
PROTECTION OE PROPERTY AS WELL AS THE PRINCIPEES OE THE 
SOCIAL MARKET ECONOMY REQUIRE A CLEAR AND PRACTICABLE 
SOLUTION OE TIE SITUATIONS. 

E) THE BILL EAILS TO TAKE INTO ACCOUNT THE IMPACT OF 
CODETERMINATION ON CORPORATION LAW, ECONOMIC EAW, THE 
LAW OE THE EUROPEAN COMMUNITY AND THE COMPETITIVE 
SITUATION OE GERMAN EMPLOYERS IN THE WORLD MARKET. 

4. UNIONS AND EMPLOYERS' ASSOCIATIONS ARE HEAVILY 
CAMPAIGNING AGAINST THE BILL, BUT THE EEDERAL GOVERNMENT 
IS STILL DETERMINED TO PUSH IT THROUGH, PERHAPS WITH 
SOME MINOR MODIEICATIONS. CONERONTED WITH THE UNEX- 
PECTEDLY STRONG NEGATIVE UNION REACTION, THE CHAIRMEN 
OE THE SPD/EDP COALITION FACTIONS IN THE BUNDESTAG, 
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WEHNER AND MISCHNICK, MET IN MID-MARCH AND REPORTEDLY 
AGREED ON CERTAIN AMENDMENTS IN FAVOR OF UNION DEMANDS 
TO BE ACHIEVED DURING THE DELIBERATIONS ON THE BILL BY 
THE BUNDESTAG COMMITTEES. IT IS QUESTIONABLE, HOWEVER, 

IF SUCH FDP CONCESSIONS WOULD ELIMINATE UNION OPPOSI- 
TION. FEDERAL INTERIOR MINISTER GENSCHER HAS MADE IT 
CLEAR THAT THE FDP STANDS BY THE COMPROMISE BUT ONLY 
IF THE PROPOSED BILL IS NOT CHANGED IN SUBSTANCE. 

GENSCHER HAS REACTED CLEVERLY TO MANAGEMENT CHARGES 
THAT PARITY CODETERMINATION IS NOT COMPATIBLE WITH THE 
RIGHT TO DISPOSE OF PRIVATE PROPERTY GUARANTEED UNDER 
THE CONSTITUTION. HE MAINTAINED THAT THIS RIGHT IS 
LIMITED OFFICIAL USE 
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GUARANTEED BY PROVISIONS GIVING THE GENERAL STOCK- 
HOLDERS' MEETING THE LAST SAY IN CASE OF A TIE 
VOTE ON THE BOARDS OF SUPERVISORS. KARL HEINZ JANZEN, 

A MEMBER OF THE METALWORKERS UNION'S NATIONAL EXECUTIVE 
BOARD, EMPHASIZED THAT ALTHOUGH THE METALWORKERS DO NOT 
ACCEPT THE PRESENT COMPROMISE BILL BECAUSE IT GIVES THE 
STOCKHOLDERS THE FINAL SAY, THEY WOULD NEVERTHELESS 
STRONGLY OPPOSE THE ARGUMENT THAT THE BILL IS UNCON- 
STITUTIONAL. 

5. DEFENDING THE PROPOSED CODETERMINATION BILL ON 
OTHER GROUNDS, FINANCE MINISTER HELMUT SCHMIDT IN AN IN- 
TERVIEW WITH A HERALD TRIBUNE REPORTER IN MARCH NOTED 
THAT CODETERMINATION WOULD CONTRIBUTE TO LABOR STABILITY 
BY GIVING GERMAN TRADE UNION WORKERS AND EMPLOYEES A 
GREATER SAY IN THE MANAGEMENT OF FIRMS AND IN THE GER- 
MAN ECONOMY. HE SAID THAT DESPITE ORIGINAL FEARS AND 
APPREHENSIONS OF GERMAN ENTREPRENEURS, CODETERMINATION 
HAD ENHANCED AND NOT HAMPERED THE GERMAN STEEL INDUSTRY 
IN BECOMING GREAT AND EFFECTIVE AGAIN AFTER THE WAR. 

WHEN QUESTIONED, IF CODETERMINATION WOULD LEAD TO A 
SLOW-DOWN OF INVESTMENTS AND A DRIVE BY GERMAN 
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BUSINESSMEN TO SET UP OPERATIONS IN OTHER LESS DEVELOPED 
COUNTRIES, OR IN THIRD AREAS, SCHMIDT REPLIED QUOTE I 
DO NOT FORESEE A CONSIDERABLE DEGREE OF A DEVELOPMENT 
OF THAT KIND UNQUOTE. 
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6. COMMENT. THE EEDERAL GOVERNMENT IS DETERMINED TO 
PUSH THE BILL THROUGH WITHOUT MAJOR CHANGES IN ITS 
SUBSTANCE. THE GOVERNMENT MUST BE AWARE OF THE DIF- 
FICULTIES WHICH IT MAY ENCOUNTER WITH TRADE UNIONS AND 
EMPLOYERS' ASSOCIATIONS AND MAJOR PARTS OF THE SPD 
BUNDESTAG FACTION. IT PROBABLY WILL NOT SHY AWAY FROM 
A CONFRONTATION WITH THE BUNDESRAT BY DENYING THE NEED 
FOR BUNDESRAT CONSENT. (EXPECTED BUNDESRAT ACTION 
ASKING THE FEDERAL CONSTITUTIONAL COURT FOR CLARIFICA- 
TION OF THE CASE WOULD NOT DELAY IMPLEMENTATION OF THE 
LAW IF IT IS SIGNED BY THE FEDERAL PRESIDENT). IN THE 
BUNDESTAG, MAJOR GROUPS OF THE SPD FACTION, BECAUSE OF 
THEIR CLOSE LINKS WITH THE DGB, INSIST UPON AMENDMENTS 
WHICH WOULD TOUCH THE SUBSTANCE OF THE COMPROMISE. IT 
IS DIFFICULT TO EVALUATE TO WHAT EXTENT ' PROGRESSIVE 
ELEMENTS " IN THE FDP FACTION WOULD BE WILLING TO YIELD 
TO COMBINED UNION AND SPD PRESSURE. IN VIEW OF THE 
TIGHT SCHEDULE OF THE BUNDESTAG IT IS UNCERTAIN WHETHER 
THE BILL WILL COME UP FOR A FIRST READING BEFORE THE 
BUNDESTAG PLENUM PRIOR TO THE SUMMER RECESS. END 
COMMENT. 

HILLENBRAND 
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